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& Tel. Co. v. Robinson, (supra). However, an electric company was held 
not liable for a failure to insulate wires against electricity having its origin 
in the clouds or atmosphere, and the consequences of a lightning stroke were 
ascribed to vis major or the act of God, and the harm resulting therefrom had 
to be borne by him upon whom it fell. Phoenix Light & Fuel Co. v. Bennett, 
8 Ariz. 314, 74 Pac. 48, 8 Am. Elec. Gas. 597, (15 Am. Neg. R. 1,) 63 L, R. 
A. 219. Elaborate testimony upon the physical facts of the principal case 
furnished no more enlightenment than to fill the court with "Wonder and 
amazement and with a sense of abject helplessness at the marvelous move- 
ments and perilous pranks" of lightning, and in the ignorance of an established 
law by which the movements of lightning may be governed, the decision of 
the Arizona Court seems consonant with reason. 

Telephone Companies — Right to Physical Use op the Properties op 
Another. — The relator and the defendant each owned telephone exchanges, 
established under public franchises. Under an agreement between these 
parties, each agreed to render service to the other by means of physical con- 
nection. The defendant furnished similar service to other telephone com- 
panies. A dispute arose between the parties, relative to another contract and 
the defendant refused to furnish further service to the relator. Held, that 
although a telephone company is a common carrier of news, it may refuse to 
furnish another company direct connection by means of its exchange, but 
that by furnishing such service to one it waived its right of refusal as to all. 
State ex rel. Goodwine v. Cadwallader (1909), — Ind. — , 87 N. E. 644. 

That a telephone company doing a public business is a common carrier of 
intelligence is now generally held to be the rule. As such it must serve the 
public impartially, Central Union etc. Co. v. State, 118 Ind. 194; State v. 
Nebraska Tel. Co., 17 Neb. 126; even though the complaining party is engaged 
in a competitive business. Chesapeake etc. Co. v. Baltimore etc. Co., 66 Md 
399; State v. Delaware etc. Co., 47 Fed. 633. These cases involve, however, 
only the question as to the right of the public to equal service, and not that 
of other companies to physical connection. Indeed the principal case seems 
to be squarely within the reasoning of the Express Cases, 117 U. S. 1, which 
held that a railroad company is not a common carrier of express companies, 
and therefore need not supply to them- the physical use of its properties. The 
question is not as to whether the public must be served, but as to whether 
the physical use of its properties must be afforded to all alike. "So long as 
the public is served to its satisfaction it is a matter of no importance who 
serves them." Express Cases, supra. Because one telephone company can be 
supplied with such a connection it does not follow that any number may be 
given the same service without seriously impairing the service to the public. 

Wills — Construction — Intent — Estate Granted, Fee Simple or Life 
Estate. — Testator, after two specific bequests to a brother and sister, gave 
"all the residue of my estate both real and personal or of any other descrip- 
tion to my wife, Sallie, forever; but charge this residue which I give my 
wife with the following bequests :" — Here follows a monthly allowance to 
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a brother for life, a $10,000.00 bequest to a niece, Frances, upon marriage, 
and upon his wife's death "one-fourth of whatever remains of the residue of 
the estate that I have bequeathed to my wife, Sallie, forever" was ordered 
to be paid his brother and sister, or their children (except the niece Frances), 
one-half of said residue "bequeathed to my wife, Sallie, forever" wa$ ordered 
to be paid to the said niece Frances, and "the remaining one-fourth * ' * * 
she (his wife) may dispose of by will, or if she makes no will to follow the 
law of descent." Section 2342 Ky. St. provides : "Unless a different pur- 
pose appear by express words or necessary inference, every estate created by 
deed or will, without words of inheritance, shall be deemed a fee simple, or 
such other estate as the grantor or testator had power to dispose of." Under 
these' facts and in the light of this statute, what estate did the testator's 
wife take in the residue? Held, that she was given a life estate in three- 
fourths of the residue of testator's property, and the fee in one-fourth 
thereof, with power to sell and dispose of so much of the entire residue as 
should become necessary for her support. McClelland 's Ex'x. et al. v. McClel- 
land et al. ( 1909) , — Ky. — , 1 16 S. W. 730. 

Chief Justice Marshall says in Smith v. Bell, 6 Pet. 68, 80, 8 L. Ed. 322 : 
"It has been said truly, 3 Wils. 141, 'that cases on wills may guide us to gen- 
eral rules of construction but, unless a case cited be in every respect directly 
in point, and agree in every circumstance, it will have little or no weight 
with the court, who always look upon the intention of the testator as the 
polar star to direct them in the construction of wills.' " What Chief Justice 
Marshall affirmed as the truth is still recognized and appreciated by the 
courts in construing wills, and it is the recognition of this almost utter lack 
of precedent where testamentary intent is involved that makes every recent 
decision upon this subject of at least a passing interest to the profession. 
The construction of wills has been the object of so much litigation and the 
books are so full of cases that many authorities in point, so called, might be 
cited from the reports to show that the Kentucky Court's decision is a cor- 
rect exposition of the law. However, as more in conformity to and in recog- 
nition of the rule above laid down by our Supreme Court, it seems better to 
justify the finding in the instant case by a recurrence to fundamental and 
well known rules of construction. An old rule says, "that a clear gift can- 
not be cut down by any subsequent words unless they show an equally clear 
intention. But in applying this rule it is sufficient that the subsequent words 
indicate the testator's intention to cut the gift down with reasonable certainty, 
and the rule does not mean that you are to institute a comparison between 
the two clauses as to lucidity." 1 Williams Ex. 229, or, as Lord RedesdalE 
said in 2 Bligh. 1 : "The rule is that technical words shall have their legal 
effect unless from subsequent inconsistent words it is very clear that the 
testator meant otherwise." 2 Williams Ex. 379, note. In the principal case 
there are really no technical words to construe, for, had the word "forever," 
as the court points out, been omitted along with what immediately follows, 
the wife would still have taken a fee under the statute, supra. Even so, Lord 
Redesdale's rule is still applicable in principle and the real question becomes 
how clearly do the "subsequent inconsistent words" show an intent out of 
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harmony with the passage of a fee to the wife? Unquestionably the surprise 
of the testator would be great if he learned after executing his wfll that his 
wife took a fee in all his property, and that all bequests and devises over on 
her death were void, to use a thought expressed in the principal case. 
Jarman's seventh rule that "all parts of a will are to be construed in relation 
to each other and so, if possible, to form one consistent whole, but where 
several parts are absolutely irreconcilable the latter must prevail," (2 Wil- 
liams Ex. 331) is particularly applicable to the facts of this case, and bears 
out the belief that the court came to a correct conclusion. Mr. Rood, in speak- 
ing of the various statutes such as the Ky. Act here involved, says: "A 
devise without words of limitation is confined to a life estate by a devise over 
on the death * * * (or marriage) of the devisee." Rood, Wills, § 540. 
See Keniston's Will (1001), 73 Vt. 75, 50 Atl. 558 and Smith v. Bell (183a), 
supra, for a recent and an early expression respectively of the principles here 
involved. 



